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With the progress of market economy reform in China, that kinds of 
organizations and individual employers hire employees in work has become 
normal behavior or conditions, also expand the scope of activities of Employers. 
But the risk comes with benefit, and Countries stipulated the employers' 
liability for damage in the progress of employees’ employment activities. That 
liability is defined as vicarious liability in common law system while called as 
employer’s liability in civil law system. Employer’s liability breaks the rule of 
fault liability and own liability, it is demands of justice and social order.The 
value of the employer’s liability is balancing the interests of all parties among 
employer, employee and victim. Employers, benefited from employment  
relationship and more competent to afford compensation, have been taken the 
place of employees to compensate for victim. In this way the victims will be 
relieved effectively, and the benefit between employers and employees will be 
balanced. 
In China, the Explanation of the Supreme People’s Court on Several Issues 
Concerning the Application of Law in the Trial of Cases Involving Personal 
Injury Compensation and the Tort Liability Law stipulated the employer’s 
liability, but the regulations are not perfect enough. There are some problems 
existing in the regulations of these two legal documents, and the difference 
between the regulations lead to the confusion of law application. This paper 
centers in the interests balance which is the logic origin and destination of the 
employer’s liability, analyses the employer’s liability, and advises on the 
employer’s liability in China. There are three chapters in this paper: 
Chapter I is the outline of employer’s liability. This chapter lays the theoretical 
foundation for the discussion of employer’s liability in the whole paper, by 














related concepts, characteristics of employer’s liability, theoretical basis and the core 
of employer’s liability system----interests balance. 
Chapter II shows how employer’s liability reflects interests balance. This chapter 
discourses how the elements of employer’s liability system reflect interests balance; 
After that, it turns to the reflection in the doctrine of liability fixation and undertaking 
the liability, which can be divided to external commitment of joint liability and 
domestic commitment of the right of recourse. 
Chapter III is the legislative construction of China’s employer’s liability. This 
chapter first analyses the existing problems of <the Explanation of the Supreme 
People’s Court on Several Issues Concerning the Application of Law in the Trial of 
Cases Involving Personal Injury Compensation> and < the Tort Liability Law of the 
People's Republic of China>, then puts forward suggestions of employer’s liability 
about interests balance. 
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第一章  雇主责任基本理论 





















                                                 
①  Black’s Law Dictionary (9thed. 2009), employer. Coming from: http://international.westlaw.com/result/, 
westlaw, 2013-04-08. 









































































任和第 35 条的个人雇主责任。而 2003 年《 高人民法院关于审理人身损
害赔偿案件适用法律若干问题的解释》（以下简称《人损司法解释》）除
了将雇主两分，还分别在第 9 条和第 11 条对狭义的雇主责任即雇员侵权的
雇主责任和雇员工伤时的雇主责任作了规定。 
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